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been used openly, uninterruptedly, continuously, and exclusively for 
more than 20 years, there is a prima facie rebuttable presumption, in 
the absence of proof of the origin of the way, that it arose out of a 
right or grant of the party on whose land it exists. 

[Ed. Note. — For other cases, see Easements, Cent. Dig. §§ 88-93; 
Dec. Dig. § 36.* 11 Va.-W. Va. Enc. Dig. 305, et seq.] 

3. Easements (§ 36*)— Private Right of Way— Prescription— 
Where there has been uninterrupted, continuous, and exclusive use 
of a right of way over another's land for more than 20 years, the 
bona tides of the claim of right is established, and the owner of the 
land must rebut the presumption of grant by showing permission or 
license from him, or these under whom he claims, or denials or ob- 
jections to such use, made under circumstances that will rebut the 
presumption. 

[Ed. Note.— For other cases, see Easements, Cent. Dig. §§ 88-93; 
Dec. Dig. § 36.* 11 Va.-W. Va. Enc. Dig. 310, et seq.] 

Appeal from Circuit Court, Appomattox County. 

Suit by Henrietta E. Williams against Mary Lizzie Green. 
Decree for defendant, and complainant appeals. Reversed and 
remanded, with directions. 

F. C. Moon and S. L. Ferguson, for appellant. 
A. H. Clements, for appellee. 



METROPOLITAN LIFE INS. CO. v. HAYSLETT. 

June 9, 1910. 

[68 S. E. 256.] 

1. Evidence (§ 155*) — Admissibility— Introduction by Adverse 
Party. — The object of Code 1904, § 3249, authorizing the court to or- 
der the filing of a statement of the particular ground of defense, etc., 
is to give the adverse party more definite information of its char- 
acter than is disclosed by the plea, and to confine the evidence to the 
particular defense disclosed, and, where certain evidence of plaintiff 
bearing on the issue of nonassumpsit was introduced without objec- 
tion, defendant must be allowed to introduce evidence on the same 
issue though not within the special pleas relied on by defendant when 
filing its grounds of defense. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig.. §§ 445-458; 
Dec. Dig. § 155.* 2 Va.-W. Va. Enc. Dig. 276, et seq.; 14 id. 153.] . 

2. Insurance (§ 655*)— Actions— Evidence.— Where, in an action on 
a life policy, insurer alleged that insured fraudulently stated in the 
application that he was in sound health, insurer should be allowed 



*For other cases see same topic and section NUMBER in Dec & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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to a reasonable extent to accumulate proof on the point that insured 
was at the time in ill health and his physician should be permitted 
to answer the question whether a man, who has chronic Bright's 
disease exhibiting symptoms indicated in a hypothetical question 
asked and answered, is in good health. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1677-1685; 
Dec. Dig. § 6.>5.* 9 Va.-W. Va. Enc. Dig. 354; 5 id. 787, et seq.] 

3. Insurance (§ 668*) — Representations — Materiality — Question for 
Court and Jury. — Whether a representation has been made by an ap- 
plicant for life insurance and the terms thereof are for the jury, but, 
where proved, the materiality of the representation is for the court. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1732- 
1770; Dec. Dig. § 668.* 7 Va.-W. Va. Enc. Dig. 802; 14 id. 436.] 

Error to Circuit Court, Norfolk County. 

Action by Mary E. Hayslett against the Metropolitan Life In- 
surance Company. There was a judgment for plaintiff, and de- 
fendant brings error. Reversed and remanded. 

Jeffries, Wolcott, Wolcott & Lankford, for plaintiff in error. 
7?. Randolph Hicks, for defendant in error. 



VIRGINIA BAKING CO. v. SOUTHERN BISCUIT WORKS. 

March 10, 1910, Rehearing Denied, June 9, 1910. 

[68 S. E. 261.] 

1. Trade-Marks and Trade-Names (§ 18*) — Names Subject to Ap- 
propriation. — The words "Crown" and "Jamestown," as applied to 
products of a baking company, are mere fanciful words, and, stand- 
ing alone, do not indicate origin and manufacture; but in association 
with other words they have that effect, and entitle the user to claim 
a trade-mark for the combination. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, 
Cent. Dig. § 21; Dec. Dig. § 18.*] 

2. Trade-Marks and Trade-Names (§ 61*) — Infringement — Extent 
of Right. — The trade-marks "Crown," used in connection with soda 
crackers, and "Jamestown," with a kind of cake known as "drops," 
is not infringed by the use of "Crown" in connection with ginger- 
snaps and of "Jamestown" in connection with "jumbles;" a kind of 
cake four or five times as large, and having a hole in the center as 
large as a "drop." The right to- claim a trade-mark is coextensive only 
with the use made thereof. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, 
Cent. Dig. § 76; Dec. Dig. § 61.*] 



♦For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



